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Stop Stoning In Sudan

Introduction:

On 6™ of June 2012 three organisations commenced meeting with Sudanese in
London to discuss the sentence against Intisar Sharief in light of Sudan’s
constitution and international human rights obligations. The meeting presented
the main facts of the case and procedures, applied relevant international and
regional human rights standards to the case and discussed the experience of Iran
in applying stoning as punishment. It also discussed the possible ways to reform
laws in question.

Sudan is bound by a number of international human rights treaties and
covenants to protect and promote human rights. However, it continues to
impose legislation that falls far short from international standards .

On 22 April 2012 Umbada criminal court sentenced Sudanese women Intisar
Sharief Abdala to death by stoning. This sentence was made under Sudan’s
criminal act 1991 based on Sharia law. This decision represents the
nonconformity of Sudanese legislation with Sudan’s constitution as well as its
international human rights obligations. Despite the existence of stoning
punishment within Sudan’s criminal act there are only a few stoning decisions
made by Sudanese courts since this act came into force; however there have
been no executions carried out pertaining to these sentences.

The sentence of Intisar Sharief was met with massive condemnation from
human rights NGOs and activist inside and outside Sudan, as it raised serious
guestions on the nature of the post Comprehensive Peace Agreement (CPA) era,
especially after the public statement made by the Sudan’s’ president Omer al-
Bashir that Sudan intends to impose (proper) Sharia . This ruling raised fears
that it may represent a new era of implementing corporal punishment based on
sharia in Sudan.

Organisers of this campaign aimed to lobby for the dismissal of the decision, as
previous solidarity campaigns have succeeded in saving the life of those
sentenced to death by stoning. Strikingly Sudan’s judiciary has been active in
aborting all earlier sentences, considering the mere appeal against the decisions
should be interpreted as doubt prevent enforcement of hudud punishments.
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African Centre for Justice and Peace Studies in collaboration with Redress,
Amnesty international and Sudan Change now, seized the opportunity to
highlight the shortcomings within Sudan’s legislations and to lobby the national
and international community to put pressure on Sudan’s government to abolish
all corporal punishments, specially Hudod punishments, which include stoning,
cutting of hand and legs, crucifixion, death penalty and lashing.

Stop Stoning In Sudan: Presentations

Ali Agab, ACJPS

| will present the main facts of the case as founded in police and court record of
Umbada Criminal court.

On 22 April 2012, judge Sami Ibrahim Shabo sentenced Intisar Sharief Abdala
to death by stoning and ordered the case file to be sent to the high court for the
confirmation of the sentence subsequent to an elapse of appeal period. The case
was initially put before the court alongside two others accused:

1. Intisar Sharief Abdalla

2. Lutfi Abu-Alros Jaeo

3. Alrisala Khamis
The court acquitted the second accused for insufficient evidence against him;
the third accused recently killed in a car accident. All three were illiterate and
stated in the police and trial record that they don’t know to write or read.

Intisar is believed to be 20 years old, although some reporters stated that she
may be less than that. According to monitors who have interviewed her in
prison, she does not appear to be under age. This fact represents Sudan’s
dilemma with regard to prosecution of miners as there are no birth certificates in
most cases.

The decision was made on the case based on her confession pursuant to article
146/a of the criminal act 1991, which reads {whoever commits the offence of
adultery shall be punished with Execution by lapidation where the offender is
married}, and in accordance to chapter eleven of the evidence act 1994 which
stipulates that {The offense of adultery shall be proved by express confession
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before a court, unless there is a retraction before the commencing of the
execution of the judgment}.

According to Intisar’s lawyer and others human rights organisations that have
interviewed her in the prison, she reportedly does not know what stoning is
comprised of. She stated that she understood stoning as people throwing stones
at her and afterwards she will be free. She also thought this is the best way to
seek a divorce from her husband who she said she tried to divorce in the past
but failed.

Intisar was subjected to different kind of pressures and circumstances failed her
to understand the whole legal proceeding she is confronted with as she was also
assaulted by her brother in connection to the case incidents coerced her to
confess. It is clear that the poverty, her illiteracy and her close family have all
played a part in her sentencing. Her sister who instigated the case against her
said she was aimed at putting an end to her behaviour of breaking the family
rules and believed that her sentence would be 100 lashes. Later when she knew
the decision and the meaning of stoning she lodged an appeal against the
decision claiming that her sister is innocent.

No legal consultation was provided to the accused, despite the law providing
that all persons accused with serious crimes should have access to legal
consultation, and for those who can’t afford lawyer fees the Ministry of Justice
should offer them free legal aid. However, the court didn’t inform any of the
defendants the right to get free legal consultation from the Ministry of Justice.

The court did not inform her of the nature of the accusation and the value of her
confession as evidence in her conviction.

Arabic language is not Intisar’s first language and she was not provided with
interpretation throughout the police and court proceedings. Owing to these
factors it’s likely that Intisar doesn’t understand the prosecution proceedings
and the nature of accusations she is facing .

Stoning provisions and courts precedents:

Article 146 merely prescribes the punishment of adultery to be stoning and does
not provides description of means of execution, for instance, number of rocks,
its size, duration of stoning, distance and the competence of people who should
carry out the execution. This omission of means of execution exemplifies the
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extent to which the provision which the legislature care about is its existence
within the criminal act more than its actual implementation.

Relevant case law :

Sudan’s high court dismissed all stoning sentences by accepting retraction of
confessions made subsequent to the conviction. Strikingly, the high court
developed a new principle in 1992 considering the mere appeal against stoning
decision as doubt, preventing the application of Hudud. This was considered as
a development, as in 1995 under “September laws 1983” the court does not
consider convicted appeals as retraction of confession. The high court dismissed
the case against Abok Alfa Akok, from Denka tribe who was sentenced to death
in December 2002 by a criminal court in south-western Sudan. In 2007 the court
of appeal abolished the sentence to death by stoning against Sadia Idris Fadul
and Amouna Abdallah from Tama Tribe living in Kambo Al —Azazi in Jazera
state. They were convicted with adultery by Alazazi criminal court in west
Gazira State
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Lutz Oette : Redress

International human rights perspectives and law reform in Sudan

Intisar’s case should not be seen in isolation. It is part of long-standing,
systemic concerns about Sudanese laws and their implementation that reveals
the shortcomings of administration of criminal justice in Sudan.

Five years ago Redress launched a project on criminal law reform in Sudan that
has addressed a number of relevant issues, which includes in particular the
reform of laws on rape and sexual violence and corporal punishment. Redress
has also issued a recent report, particularly in response to practice of flogging
but also legal arguments applicable to stoning.

The latest book published by Redress on law reform in Sudan includes a chapter
on implementation of Hudud in Pakistan, called Through the Looking Glass:

The emergence, Confused Application and Demise of Pakistan’s Hudud Rape
Laws by Sohail Akbar Warraich.

Concerns raised by the case from an international law perspective

Imposition of the death penalty in violation of the right to life:
- Offence of Adultery:

The Death penalty is not unlawful under international law; though trends
towards its abolition where retained have established strict conditions around it.
Treaties binding on Sudan include the International Covenant on Civil and
Political Rights ICCPR.

In international law the death penalty should only be imposed for the most
serious offences, such as murder.

The offence of adultery is not considered to fall within this category. For
instance the Human Rights Committee (HRC) recommendation issued in 2007
stated that: ‘The imposition in the State party of the death penalty for offences
which cannot be characterized as the most serious, including embezzlement by

! Lutz Oette (2011 ) Criminal Law Reform and Transitional Justice ,Human Rights Perspectives for Sudan (ed)
Ashgate Publishing Company.
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officials, robbery with violence and drug trafficking, as well as practices which
should not be criminalised such as committing a third homosexual act and illicit
sex, Is incompatible with article 6 of the Covenant. (arts. 6 and 7 of the
Covenant)

Under age

International law prohibits the imposition of the death penalty against persons
under the age of 18 at time of offence. Sudan has changed its law to outlaw the
death penalty against persons under age of 18 in 2010 Child Act , except in
Sharia punishments. This is not acceptable under international law.

The Child’s Right Committee (CRC), stated in 2010 in its Concluding
Observations that: ‘the Committee is seriously concerned that, despite the
adoption of the Child Act (2010), which prohibits the passing of the death
sentence on children, under article 36 of the Sudan Interim Constitution, the
death penalty may be imposed on persons below the age of 18 years in cases of
retribution or hudud. The Committee is also concerned at recent reports that the
death penalty continues to be carried out on children. The Committee reminds
the State party that the application of the death penalty to children is a grave
violation of articles 6 and 37 (a) of the Convention .

Death penalty may only be imposed after fair trial

Fair trial

Fair trial standards are meant to provide protection; if not adhered to, they are a
violation of the right to life

In this case there are concerns over lack of adequate defence, suggesting that the
violation of the right to a fair trial resulted in the violation of the right to life.
Intisar also doesn’t have any access to a lawyer and was unable to defend
herself.

Summary: Incompatibility of imposition of death penalty with right to life
on three grounds:

Stoning as a violation of the prohibition of torture and other cruel, inhuman or
degrading treatment or punishment
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Stoning, amputation, flogging and other corporal punishment; are characterised
by the infliction of severe pain and suffering.

No explicit prohibition of capital punishment under international law, but its
prohibited in all forms of punishments considered to constitute torture or other
inhuman, cruel, degrading treatment or punishment enshrined in treaty law,
including the International Covenant on Civil and Political Rights and the
African Charter on Human and People Rights binding on Sudan.

The Human Rights Committee in its consistent jurisprudence considers corporal
punishment as a violation of article 7 of the International Covenant on Civil and
Political Rights.

In its Concluding Observations on Sudan’s state party report 2007 ‘The
Committee notes with concern the scale of values applied to punishment in the
State party’s legislation. It considers that corporal punishment including
flogging and amputation is inhuman and degrading. The State party should
abolish all forms of punishment that are in breach of articles 7 and 10 of the
Covenant. The State party should also ensure that sentences are proportional to
the crimes and offences committed’.

The African Commission for Human and People Rights, also found that
corporal punishment violates article 5 of the African Charter ACHPR, in Curtiz
Doebbler v Sudan, 2003 in this case eight male and female students sentenced
to 25-40 lashes after having a picnic together. The African Commission found
violation of article 7, holding that:

“There is no right for individuals, and particularly the government of a country
to apply physical violence to individuals for offences. Such a right would be
tantamount to sanctioning State sponsored torture under the [African] Charter
and contrary to the very nature of this human rights treaty”.

Recommend to amend 1991 Penal Code and abolish penalty of lashes

Call for abolition of corporal punishment reiterated in concluding observations
on Sudan’s report in 2009

Applying standards to present case, outcome clear: No stoning; need for
legislative reforms
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Need for Reforms
1. Abolish death penalty for adultery; reform of rape laws
2. Abolish all forms of corporal punishment: stoning; flogging (main
concern in practice)
3. Beyond specific reforms, the case demonstrates the vulnerability of
members of marginalised communities in Sudan’s legal system. There
Is a need for broader legislative and institutional reforms to ensure rule
of law.
In Intisar’s case I think it is important not to work on the nature of the
confession rather on the nature of the crime and areas of law reform, as the case
should raise the call for reform, and should similarly to draw attention to the
confusion between adultery and rape provisions in the criminal act of 1991
which need to be reformed, and to the family law with regard to divorce as she
alleged difficulty to divorce one of the reasons behind the confession regarding
the discrimination here which is in contrast to men .

In the Bill of Rights article 27 the constitution omitted the word punishment
which makes it inconsistent with international law and to the administration of
justice, the judiciary prosecution attorney and police in terms of how they are
prepared to protect rights.
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Nassim Payiani: Amnesty International

The punishment of stoning: Regional developments and concerns

Stoning as a punishment is still implemented in a number of countries such as
Iran, Sudan, Niger, Pakistan, Yemen, Indonesia and Saudi Arabia, for “crimes
against God”. These crimes do not necessarily result in sentencing someone to
death by stoning; some crimes such as sodomy and same sex conduct can also
result in death by hanging. There are also incidents of extra -judicial stoning, for
instance, in Afghanistan last year a women was executed after having been
accused of committing adultery with a soldier.

In January this year the Alshabab group in Somalia killed a Kenyan national by
stoning after they accused him of spying on them. There is a lack of information
about the background of the incidents but his execution has been confirmed by
the Kenyan defence forces. Stoning as execution of judicial rule is only made in
Iran since the Iranian revolution 1979, where there have been 77 stoning
decisions.

Iranian head of the Judiciary declared a moratorium on stoning

In January 2002 the Iranian head of the Judiciary declared a moratorium on
stoning. However, Iranian law gives judges wide discretionary power when
deciding on sentencing and since 2002 at least five men have been stoned to
death. At least two men and woman sentenced to stoning for adultery have been
hanged instead. “In January 2009 the spokesperson for the judiciary stated that
the directive to judge on the moratorium had no legal weight and the judges
could ignore it.”

Iran has a number of well-known cases such as Sakineh Mohammadi Ashtiani.
She was convicted in 2006 after an unfair trial for committing adultery while
married and separately convicted for murder. Her conviction was later reduced
to complicity in murder for which she was sentenced to 5 years imprisonment .

There are also cases of a man and women in Mushhad who were sentenced to
stoning. In Sakineh’s case, she was convicted for murder of her husband and
accused of having an affair with a neighbour. She confessed but at the time of
her confession she had no legal representation and later retracted her confession.
She is a member of the Iranian minority group Azerbaijani, and the language
used in the court was Arabic. She didn’t understand the Court’s terminology
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and after she sent to prison she told her story to a woman prisoner who speaks
Arabic and explained to her that she had been sentenced to death by stoning.
She then fainted while in the court when the decision mad that didn’t happened
to her .

“ Since her case became the focus of wide spread international campaign the
Iranian authorities have made several unclear and sometimes contradictory
statements relating to her legal status and likely fate. The authorities appear to
be having received direct criticism for portraying her as dangerous criminal who
deserves to be executed”?. She was also forced to tell media what has happened
in a way that show she confess her guilt.

Iranian Judges apply their personal knowledge:

“She was found guilty by three of the five judges who heard the case .Although
she told the court that her confession was forced out of her and was not true the
three judges convicted her on the bases of the “knowledge of the judge™ a
provision in Iranian law that allow judges to decide in subjective ground
whether or not the defendant is guilty even if there is no clear or conclusive
evidence. Her claim for Amnesty was rejected twice in 2007°**

Mohammad Mostafaie, her lawyer, was arrested and questioned he had to flee
Iran for his safety in July 2010 for reporting to the media about her case.

Big developments have also been achieved in the Iranian penal code. It was
updated in January 2012 in a review process finished by different bodies. It has
no reference to stoning at all and it is clear that the campaign in Iran has forced
the authorities to do that reform. The Penal Code is still in draft form but I don’t
think that omission is coincident; there are still some concerns that judges in
Iran have discretionary power to make sentences depending on their own
knowledge .

2 Amnesty international, report, December 2010 Iran. Executions by Stoning. Index NDE13/095/2010
* Previous reference
* Previous reference

12| Page




Discussion

What is next? Is it feasible to challenge the interpretation of sharia that have led
to such violations of human rights or to follow the logic of the African
Commission to look on the punishment in light of Sudan’s obligation to respect
and protect human rights? Yes this is more effective.

The omission of the word punishment in the bill of rights does it meant to refer
to exception in CAT article one red “It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions”? No this exception does
not meant to include any form of torture or cruel in human degrading treatment
or punishment.

The pressure on Iran has had a positive impact on issuing a moratorium and
exclusion of stoning. The pressure shows a good result and can also be applied
in Sudan government to encourage them to avoid applying hudud. This means
that more pressure will lead to more achievements.

Disseminating petition for people to sign against all form of torture and cruel
punishments will help in furthering the call for law reform.
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Additional readings:

e organizations members of the Campaign, ““ Africa for Women’s
Rights: Ratify and Respect ” statement:

e Urgent Action call by Amnesty International :
e Statement from Human Rights Watch:

e Statement from Freedom house:

e Petition against the sentence:

e Petition against the sentence :

e Petition against the sentence :

e Petition against the sentence :

e Petition against the sentence :

e Petition against the sentence :

e Media coverage in Reuters :

e Campaign page on Facebook:
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http://www.fidh.org/Sudan-Intisar-Sharif-Adbdalla-must
http://www.amnesty.org/en/library/info/AFR54/024/2012/en
http://www.hrw.org/ar/news/2012/05/31
http://www.freedomhouse.org/article/freedom-house-condemns-stoning-sentence-sudan
http://www.freedomhouse.org/article/freedom-house-condemns-stoning-sentence-sudan
http://www.amnesty.no/aksjon/flere-aksjoner/sudan-stopp-steining-av-ung-trebarnsmor
http://www.amnesty.no/aksjon/flere-aksjoner/sudan-stopp-steining-av-ung-trebarnsmor
http://www.thepetitionsite.com/663/218/920/sudan-stoning-death-sentence-for-intisar-sharif-abdallah/
http://www.thepetitionsite.com/663/218/920/sudan-stoning-death-sentence-for-intisar-sharif-abdallah/
http://www.ipetitions.com/petition/against-the-selective-brutal-provisions-of/
http://www.ipetitions.com/petition/against-the-selective-brutal-provisions-of/
http://www.gopetition.com/petitions/save-woman-sentenced-to-death-by-stoning-in-sudan.html
http://www.gopetition.com/petitions/save-woman-sentenced-to-death-by-stoning-in-sudan.html
http://www.care2.com/news/member/830372471/3390519
http://forcechange.com/23253/protest-woman-sentenced-to-death-by-stoning-in-sudan/
http://forcechange.com/23253/protest-woman-sentenced-to-death-by-stoning-in-sudan/
http://af.reuters.com/article/sudanNews/idAFL5E8GVGNT20120531?sp=true
http://af.reuters.com/article/sudanNews/idAFL5E8GVGNT20120531?sp=true
http://www.facebook.com/stopstoninginsudan
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WE INVITE YOU TO JOIN OUR EVENT CALLING FORJOINT EFFORT T0
STOP STONING SENTENCES IN SUDAN

THE HUMAN RIGHTS ACTION CENTRE
17 - 25 NEW INN YARD

DATE: WENDESDAY, 6™ OF JUNE LONDON
TIME; 1.00 PM - 3:00 PM EC2A 3EA




